
AMENDED SBCERA Resolution No. 2020-8.02 
 
APPROVAL OF APPEALS PROCESS FOR BENEFIT DETERMINATIONS ARISING 

OUT OF THE ALAMEDA SUPREME COURT DECISION 
 
 

WHEREAS, on Ju ly  30 , 2020, the  C a lifo rn ia  S uprem e C ourt issued the “Alameda 

D ecis ion ”.   The Alameda D ecis ion  overtu rns ce rta in  lega l and  equ itab le  de te rm ina tions 

o f the  F irs t D C A  in  Alameda Sheriffs’ and  concludes tha t a ll am endm ents to  the  de fin ition 

o f C om pensa tion Earnab le  in  G overnm ent C ode section  31461, enacted as a  resu lt o f 

the  Pub lic  E m p loyees’ P ension  R e fo rm  A ct o f 2013  and re la ted  sta tu to ry  changes to  

C E R L (“P E P R A ”), e ffective  January 1 , 2013  a re  constitu tiona l, and  tha t C E R L re tirem ent 

boards m ay no t be  con tractua lly  bound  o r  estopped by settlem ent ag reem ents, board  

reso lu tions, o r o the r s im ila r actions, from  im p lem enting  those  am endm ents.  The 

Alameda D ecis ion  fu rthe r de te rm ines tha t C ER L re tirem ent boards m ay no t inc lude  item s 

in  com pensa tion  earnab le  tha t sections 31460  and /o r 31461  requ ire  them  to  exc lude . 

WHEREAS, on  A ugust 6 , 2020 , the  Board  adop ted  R eso lu tion  2020-05  to  com p ly 

w ith  the  Alameda D ecis ion ’s  d irectives regard ing m anda to rily  exc luded  pay item s 

requ ired  by am endm ents to  G overnm ent C ode  section  31461 , e ffective  January 1 , 2013 

(“P E P R A  E xclus ions”), and  app lied  that d irective  to  a ll re tiree payro ll fo r ind iv idua ls  w ho  

re tired  on  o r a fte r P EPR A ’s e ffective  date  o f January 1 , 2013 . E ffective  w ith  the  A ugust 

2020  payro ll, SB C E R A  w ill reca lcu la te  and  ad just am ounts pa id  to  such  re tirees if the ir 

re tirem ent a llow ances p rev ious ly  inc luded the P E P R A  E xclus ions . 

WHEREAS, as used  here in , the  te rm  “P EP R A  E xclus ions” sha ll re fe r to  any 

paym ents that a re  no t pe rm itted  by subd iv is ion  (b )(2 ), (3 ) o r (4 ) o f G overnm ent C ode 

section  31461  to  be  inc luded  in  “com pensa tion  earnab le ,” inc lud ing, am ong  o ther item s, 



paym ents rece ived  by the  m em ber fo r add itiona l se rv ices rendered  ou ts ide  o f no rm a l 

w ork ing  hours, w hether pa id  in  lum p sum  or o the rw ise . 

WHEREAS, the  Board , th rough  R eso lu tion 2020-5 , d irected  s ta ff to  notify  the  

a ffected m em bers o f the  Board im p lem enta tion  o f the  Alameda decis ion , specifica lly  the 

a ffected  re tirees w ith  PE P R A  exc lus ions in  the ir fina l ave rage com pensa tion .    

WHEREAS, the  notice  sen t to  the  a ffected  m em bers p rov ided  a  right to  appea l the 

(1 ) reca lcu la tion  o f o r o the r num era l da ta  p rov ided  in  the  no tice  o r (2 ) exc lus ion  o f  any o f 

the  item s identified  fo r rem ova l  from   fina l ave rage  com pensa tion  on  the  bas is  tha t the 

bene fit w as bo th  “com pensa tion ” and  “com pensa tion  earnab le ,” because , fo r exam p le, 

pay w as fo r se rv ices rendered  w ith in  “no rm a l w ork ing  hours” o f “pe rsons in  the  sam e 

g rade  o r c lass o f pos itions during  the  pos ition , and  a t the  sam e ra te  o f pay,” as the 

a ffected  m em ber w as in  a t the  tim e  he  o r she rendered  se rv ice , and  thus shou ld  no t have  

been  exc luded under subd iv is ion  (b )(3 ) o f G overnm ent C ode  section  31461.   

WHEREAS, the  B oard  adop ted B ene fits P o licy  N o . 025  regard ing  B ene fit Appea ls 

p rescrib ing the  p rocess o f a  m em ber to  appea l a  Board ’s dete rm ina tion concern ing 

bene fits .   

WHEREAS, it is  the  B oard ’s  in tent to  ensure  due  p rocess, as w e ll as an  exped ien t 

de te rm ination concern ing  an  appea l b rough t by an  a ffected m em ber o r S B C E R A 

partic ipa ting  em p loyer on beha lf o f its em p loyees (S B C E R A  m em ber) fo r pu rposes 

specifica lly  re la ted to  an  appea l o f P E P R A exc luded  item s, inco rrect da ta  inc luded in to  

the  ca lcu la tion  o f a  m em ber’s  bene fit, o r the assertion  the  m em ber actua lly  w as re tired 

from  S B C E R A  be fo re  the  e ffective  date  o f the law  tha t S B C E R A  is  app ly ing  to  h im  o r he r.  

th is  R eso lu tion  p rescribes s teps o f an  appea l.   



THEREFORE BE IT RESOLVED, that e ffective  as o f O ctober 1 , 2020 , and  as 

am ended  on  D ecem ber 3 , 2020  and  M ay 6 , 2021 , the  fo llow ing  actions a re  au thorized  by 

the  BO A R D  and  requ ired  o f S B C E R A :   

1 . The  so le  issue(s) fo r de te rm ina tion  on the  fo rego ing  adm in is tra tive  appea ls 

a re  as fo llow s: 

a . W hether the  pay w as “com pensa tion ” under G overnm ent 

C ode  section  31460  and  “com pensa tion earnab le ” under G overnm ent C ode  section 

31461 .  Fo r exam p le , w as the  pay fo r se rv ices rendered  w ith in  the  “no rm a l w ork ing 

hours” o f a  m em ber’s  pos ition  and  o f “pe rsons in  the  sam e g rade o r c lass o f pos itions 

during  the  period  [the  m em ber rendered  se rvices] a t the  sam e ra te  o f pay,” such  tha t it 

is  no t m anda to rily  exc luded  under subd iv is ion (b )(3 ) in  G overnm ent C ode  section 31461 .  

b . W hether SB C E R A  ca lcu la tions o r o the r num erica l data  

p rov ided above  a re  inco rrect.  

c . W hether the  m em ber actua lly  w as re tired from  S B C E R A 

be fo re  the  e ffective  date  o f the law  tha t SB C ER A  is  app ly ing  to  h im  or he r.   

The  B oard ’s  po licy  decis ions im p lem enting  the  law  se t fo rth  in  the  Alameda decis ion  a re  

no t adm in is tra tive ly  appea lab le  issues, bu t ra the r a re  sub ject on ly  to  jud ic ia l rev iew  under 

C ode  o f C iv il P rocedure  section  1085.  

2 . W ith in  30 days o f the  postm ark o f the  no tice  le tte r, the  m em ber sha ll subm it 

an  appea l request to  the  C h ie f E xecu tive  O ffice r and  specify  the  bas is  fo r such  appea l, 

us ing  the  fo rm  w h ich  w ill be  m ade  ava ilab le  on  the  S B C E R A  w ebsite .  In  add ition , the 

m em ber sha ll a lso  p rovide  supporting  m ate ria ls , if any, as pa rt o f the ir appea l to  the  C E O . 

If no  appea l is  rece ived  w ith in  the  tim e  p rescribed , then  the  righ t to  appea l has exp ired 



3 . If an  S B C E R A  partic ipa ting  em p loyer files an  appea l on beha lf o f its 

em p loyees, then  the appea l, spec ify ing  the bas is fo r such appea l, w ith  supporting 

m ate ria ls , if any, sha ll be  subm itted to  the C EO .   

and the  m em ber has w a ived the  right to  adm in is tra tive ly  appea l the  de te rm ination o f the 

issues se t fo rth  above .    In  the  even t the  m em ber requests  an  extens ion  to  subm it an 

appea l, the  C E O  m ay p rov ide  an  extens ion  o f no t m ore  than  30  days.  In  the  even t, a 

m em ber o r m em ber g roup  requests  an  extension  beyond  the  in itia l 30  days, such   request 

fo r an  extens ion  o f tim e to  subm it an  appea l o r add itiona l docum enta tion , sha ll be  g ran ted 

by the  C EO  upon  a  show ing  o f good  cause  and  such  extens ion  m ay be  fo r a  reasonab le  

pe riod  o f tim e , bu t no t to  exceed  120  days.  G ood  cause  sha ll be  de te rm ined  by a  ca re fu l 

rev iew  o f re levan t facts  and  c ircum stances p rov ided by the m em ber o r m em ber g roup 

tha t p rov ides substan tia l g rounds to  support the  g ran t o f an  extens ion .  To  estab lish  good 

cause , the requeste r m ust show  bo th  re levance  to  the appea l and specific  facts  justify ing 

the  de lay in  subm itting  the  appea l and /o r docum enta tion .  

4 . If the re  a re  m em bers o f the  sam e g rade  and  class o f pos ition  appea ling  the 

sam e P E P R A  exc luded  item , then  such  appea l m ay be  g rouped  toge ther by S B C E R A  fo r 

pu rposes o f ana lyz ing the exc luded  item  and  a  fina l de te rm ina tion  o f these  appea ls .  

S B C E R A ’s C h ie f C ounse l w ill iden tify, and  adv ise  a ll in te rested parties, w h ich appea ls 

a re  g rouped  toge ther fo r pu rposes o f the  Alameda Im p lem enta tion  A ppea ls  described 

be low .      

5 . W ith in  a  reasonab le  pe riod  o f tim e  o f rece ip t o f the  appea l, but no t longer 

than 120  days a fte r s ta ff has rece ived  a ll re levan t in fo rm ation  from  bo th  the  m em ber o r 



em ployer, the  C EO  or des ignee sha ll p rov ide  a  w ritten  de te rm ina tion  concern ing  the 

appea l.  

a . If, based  on  a  find ing  o f facts  and  conclus ions o f law , it is  de te rm ined 

tha t the  exc luded  item  is  fo r se rv ices rendered within a  m em ber’s  “no rm a l w ork ing  hours” 

and is  p rov ided  to  pe rsons in  the sam e g rade o r c lass o f pos itions and  a t the sam e ra te  o f 

pay a t the  tim e  the  m em ber rendered  se rv ices, then  such pay item  sha ll be  p laced  on the 

agenda a t Board ’s  regu la r m ee ting  fo r approva l o f s ta ff’s  de te rm ination  tha t the  item  is  to  

be  inc luded in  the  m em bers ’ com pensa tion earnab le .   In  add ition , s ta ff sha ll no tify  any 

m em ber a ffected  by th is  de te rm ina tion  and  reca lcu la te  the bene fit accord ing ly .  

b . In  a lte rna tive , if based  on  a  find ing  o f facts  and  conclus ions o f law  it 

is  de te rm ined  tha t the  exc luded  item  is  fo r se rv ices rendered  outside a  m em ber’s  “no rm a l 

w ork ing  hours” and/o r is  not p rov ided  to  pe rsons in  the sam e g rade and  c lass o f pos itions 

a t the  tim e  the  m em ber rendered  se rv ices, a t the  sam e ra te  o f pay, then  the  a ffected 

m em ber, o r in  the  case  w here  the  de te rm ina tion  a ffects  a  g roup  o f m em bers w ith  the 

sam e P E P R A  exc luded  item s and  such  appea ls  have  been  g rouped  toge ther,  sha ll be 

re fe rred  to  an  Adm in is tra tive  H earing.   

c . If the  issue  on  appea l is the  question  p resen ted  in  S ection  1 .c . above , 

if the  based  on  the  find ings o f facts  and  conclus ions o f law  the  m em ber actua lly  w as 

re tired  from  S B C E R A  be fo re  the  e ffective  da te  o f the  law  tha t S B C ER A  is  app ly ing  to  h im  

o r he r, then  s ta ff sha ll reca lcu la te  the  m em ber’s  bene fit.  H ow ever, if the  find ings do  not 

support a  conclus ion  tha t the  m em ber actua lly  w as re tired  from  SB C E R A  be fo re  the 

e ffective  da te  o f law  tha t S B C E R A is app ly ing  to  h im  o r he r, then such m atte r sha ll be 

re fe rred  to  an  Adm in is tra tive  H earing.  



6 . W here  such appea l a ffects  a  g roup  o f m em bers w ith  the sam e PE P R A 

exc luded  item s and such  persons a re  a ll pa rt o f the  sam e g rade and  c lass o f pos itions, 

then an Adm in is tra tive  H earing m ay, upon  d irection  by SB C E R A , be  conducted w ith  a ll 

a ffected  m em bers o f the  g roup .  

7 . The  A dm in is tra tive  H earing  sha ll cons is t o f a  se lected  hearing  o ffice r, 

S B C E R A ’s counse l, and  the m em ber o r g roup o f m em bers w ith  the ir counse l, if any o r in  

the  case  o f a  pa rtic ipating  em p loyer appea l, the  partic ipa ting  em p loyer m ay have  the ir 

counse l rep resen t the  en tity  on  beha lf o f its  em p loyees in  the  adm in is tra tive  hearing .  The 

issues to  be  d isposed  o f a re  se t fo rth  in  pa ragraph  1  above .   The  Adm in is tra tive  H earing 

sha ll issue  F ind ings o f Fact and  a  P roposed  D ecis ion  w ith in  150  days o f ass ignm ent o f a  

hearing o ffice r.    

8 . The  R u les regard ing a  Form a l H earing  se t fo rth  in  S B C E R A  Procedures for 

Disability Retirement Applications and Formal Hearings (N ovem ber 7 , 2019) sha ll govern 

the  A dm in is tra tive  H earing  p rocess fo r such  appea ls  (“Alameda Im p lem enta tion 

A ppea ls”) excep t tha t the tim e  and  o the r cond itions p rescribed fo r the  subm iss ion o f 

p rehearing  s ta tem ents, c los ing  b rie fs , and  issuance  o f subpoena(s) sha ll be  m od ified  as 

fo llow s: 

a . M em ber, P artic ipa ting E m p loyer on  beha lf o f its  em p loyees, o r  

G roup  o f M em bers ’ open ing  s ta tem ent se rved  and filed  no t la ter than the  30 th day 

fo llow ing  the  ass ignm ent o f a  hearing  o ffice r.   

b . S B C E R A ’s rep ly  sta tem ent se rved  and filed  no t la te r than  the  60 th 

day fo llow ing  the  ass ignm ent o f a  hearing  o ffice r.  



c. M em ber’s  pa rtic ipa ting  em p loyer w hose  term s and  cond itions o f 

em p loym ent a re  in  d ispu te  in  a  pa rticu la r Alameda Im p lem enta tion  Appea l m ay, but is  no t 

requ ired , to  subm it a  s ta tem ent in  response  to  the  open ing  s ta tem ent and /o r rep ly 

s ta tem ent, no t la te r than  the  75 th day fo llow ing ass ignm ent o f a  hearing  o ffice r. 

d . The  hearing  o ffice r m ay g ran t one  request fo r a  one-w eek extens ion 

o f any o f the fo rego ing dead lines, w h ich request sha ll no t be  unreasonab ly  den ied.  A ny 

o the r requested extensions m ust be  m ade  to  the  Board . 

e . N o  live  testim ony w ill be  pe rm itted  in  Alameda Im p lem entation 

A ppea ls , and  the re fo re  subpoenas w ill no t be  issued  and  the  hearing  o ffice r w ill no t 

conduct a  hearing  w ith  w itnesses o r live  a rgum ent, bu t ra the r w ill issue  F ind ings o f Fact 

and  a  [P roposed ] D ecis ion  based on the  paper file  on ly .  A t the  d iscre tion  o f the  hearing 

o ffice r, s /he  m ay request add itiona l in fo rm ation  o r c la rifica tion  th rough  decla ra tion  o r 

supp lem enta l b rie fing  and such docum ents are  due  w ith in  30 days o f the  hearing o ffice r’s 

request.   

f. C los ing  b rie fs  a re  pe rm itted  on ly  upon  request fo r supp lem enta l 

b rie fing  by the  hearing  o ffice r, in  w h ich  case  such  supp lem enta l b rie fing  w ou ld  be  due  no t 

la te r than  the  30 th day a fte r the  hearing  o ffice r’s  w ritten  request is  se rved  on  a ll those  w ho 

have  subm itted  s ta tem ents in  the  p roceed ing .   

g . In  a ll cases, the  ass igned  hearing  o ffice r no t la te r than  the  90 th day 

a fte r the  subm iss ion  o f S B C E R A ’s rep ly  b rie f, sha ll subm it a  P roposed  F ind ings o f Fact 

and  R ecom m ended  D ecis ion  to  the  Board .    

9 . R u le  30  o f the  Procedures sha ll govern  the  action  by the  Board  and  any 

jud ic ia l rev iew  o f the dec is ion  sha ll be  sub ject to  C ode  o f C iv il P rocedure  section  1085 .  



Shelden v. Marin County Employees’ Retirement Association (2010) 189  C a l. A pp. 4 th  

458 

IN WITNESS WHEREOF, the  above R eso lu tion  fo r SB C E R A is  hereby adop ted 
by the  B O A R D  on  th is  6 th  day o f M ay 2021 . 

SAN BERNARDINO COUNTY EMPLOYEES’ 
RETIREMENT ASSOCIATION 

B y: ________________________________ 
     N ea l W aner, C ha ir 

* * * * *

S TA TE  O F C ALIFO R N IA   ) 
) ss . 

C O U N TY  O F S A N  B ER N A R D IN O  ) 

I, Deborah S. Cherney, S ecre ta ry  to  the B O A R D  o f S B C E R A, he reby ce rtify  the 
fo rego ing to  be  a  fu ll, true and co rrect copy o f the record o f the action  taken  by the 
B O A R D , by vo te  o f the m em bers p resen t, as the  sam e appears in  the  O ffic ia l M inu tes o f 
sa id  B oard  a t its  m ee ting  o f M ay 6 , 2021. 

_____________________________ 
D eborah S . C herney 
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